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More construction workers are staging
fake accidents, industry advocates say
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Some Long Island builders
and contractors are blaming
the rising costs of new con-
struction not only on the esca-
lating costs of steel and con-
crete but on the soaring price
of commercial insurance.

They place blame on what
they contend is a growing num-
ber of construction workers re-
cruited and trained to stage
fake construction accidents for
big insurance payouts.

These staged — and often un-
witnessed — accidents are de-
signed to exploit a 140-year-old
law exclusive to New York that
places the blame squarely on
owners and contractors in the
event of construction site falls.

The law gives contractors
and commercial property own-
ers virtually no legal defense in
the event of an accident, even
in cases of worker negligence,
so each fall can quickly blos-
som into expensive legal fees,
medical bills and cash payouts
to the alleged victim.

“It impacts whether you're
building a school, a hospital, a
commercial building,” Michael
Florio, chief executive of Long
Island Builders Institute, a non-
profit trade association, said of
the so-called Scaffold Law.

While many of the expenses
are incurred by private construc-
tion firms and their clients, New
York taxpayers also are paying
an estimated $785 million annu-
ally in costs that trickle down
from publicly funded projects, in-
cluding school construction,
bridge and rail projects, accord-
ing to the Nelson A. Rockefeller
Institute of Government, an Al-
bany think tank.

For example, Willis of New
York,which provides insurance
and risk management services
to the construction industry,
said the Scaffold Law added
$200 million-$400 million in ad-
ditional insurance costs to one
of its projects — the reconstruc-
tion of the structure now
known as the Governor Mario
M. Cuomo Bridge that was com-

pleted over the Hudson River
in 2018.

Construction industry advo-
cates contend the law increas-
ingly is being exploited by un-
scrupulous people, who, often
working in concert with medi-
cal providers and law firms, file
false lawsuits from staged acci-
dents in which workers pre-
tend to be injured on job sites,
generally in scenarios involving
ladders or scaffolds.

The precise numbers of al-
legedly staged accidents are
hard to pinpoint, but critics
point to a significant increase in
lawsuits in recent years involv-
ing people accused of staging ac-
cidents as part of what they say
are vast criminal rings. A key
problem, critics say, is that any-
one allegedly caught staging an
accident is faced with an A mis-
demeanor, an offense that at
most leads to a year in jail.

Now legislators in Albany
are pushing multiple proposals
that would allow prosecutors
to charge people who allegedly
stage an accident with a felony.

Opposition to change

But there is significant resis-
tance to the changes from influ-
ential groups who say this is a
ploy by contractors to leave low-
wage workers on some of the
most dangerous job sites in the
country with little financial re-
course if they're legitimately in-
jured on the job.

The New York Committee for
Occupational Safety and Health,
anonprofit with offices in Haup-
pauge that advocates for work-
place safety, contends the law
keeps workers safe by holding
employers and property owners
liable for unsafe conditions.

The group released a March 4
report that found construction fa-
talities statewide increased 48%
from 50 deaths in 2022 to 74 in
2023 — including seven on Long
Island.

“Almost three out of every
four incidents could have been
prevented,” Charlene Ober-
nauer, NYCOSH’s executive di-
rector, said in an interview. “But
at the same time, New York City
is one of the most dangerous
places to be a construction
worker, because they’re working

= A140-year-old state law
is playing a role in spiking
the cost of new construc-
tion statewide, according to
some local contractors and
builders, who cited the
soaring cost of commercial
insurance.

® The so-called Scaffold
Law holds commercial
property owners and con-
tractors completely respon-
sible for falls at construction
sites, even in cases when
the worker was negligent.

u Critics argue the law is
being exploited by those
who stage fake accidents
for hefty payouts, while
supporters contend it holds
contractors accountable for
unsafe work conditions.

from heights in ways that work-
ers in most other cities in the
United States are not.”

The issue also pits developers
against trial lawyers, two influen-
tial groups in Albany.

‘A ripple effect’

Figures on how many defen-
dants have faced misdemeanor
charges in New York due to such
alleged scams were not available
from the state Office of Court
Administration, according to a
spokesman, who said such cases

Insurance broker James Sutton
calls the law a “hidden tax.”

are combined with other insur-
ance fraud offenses.

Sean Grubert, vice president
of environmental health and
safety at Haugland Group, a
Melville-based contractor, said
his company’s insurance premi-
ums have increased in recent
years, largely due to what he
sees as growing exploitation of
the Scaffold Law. Those addi-
tional costs, he said, ultimately
get passed on to the customer.

The company works on
projects such as highway
repaving, overhead and under-
ground electrical distribution
and sewage treatment plant re-
pairs.

“Because parts of the system
are, in essence, broken, it winds
up being a ripple effect that im-
pacts many of us,” Grubert said.

Officially known as New York
Labor Law 240(1), the Scaffold
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Republlcan Assemb Michael
Fitzpatrick wants to amend law.

Law holds commercial property
owners, employers and contrac-
tors fully liable for accidents on
construction sites, including
falls or objects dropping from
high places that injure workers.
Workers aren’t required to prove
in a lawsuit that contractors or
property owners were negligent
— only that they sustained an in-
jury involving “gravity.”

The law applies to the own-
ers of commercial properties
such as apartment complexes
and residential subdivisions,
but not to the owners of one- or
two-family homes unless
they’re acting as contractors or
managing their construction or
renovation projects.

General contractors who em-
ploy workers for projects on
one- or two-family homes such
as building, demolition, paint-
ing or other repairs or alter-
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The old Governor Malcolm Wilson Tappan Zee Bridge, with parts of Governor Mario M. Cuomo Bridge.

Almost three out of every four incidents could have been
prevented. But at the same time, New York City is one of the
most dangerous places to be a construction worker, because they’re

working from heights in ways that workers in most other cities in
the United States are not”

ations also can face Scaffold
Law claims.

The law traces back to 1885
whenthere were few federal and
state regulations to protect scaf-
fold workers, who increasingly
were getting injured on the job.
At the time, many states nation-
wide had similar measures.

But laws in every state ex-
cept New York were repealed
or amended in the 20th cen-
tury. In 1995, Illinois was the lat-
est state to repeal its law.

Building and insuranceindus-
try experts said staged con-
struction site accidents are
seen predominantly in New
York City, but increasingly on
Long Island.

Some large contractors have
seen a 200%-300% increase in
Scaffold Law litigation against
them in the past two to three
years, according to the New
York City Special Riggers Asso-
ciation, which represents peo-
ple working on scaffolds, plat-
forms and vertical lift devices.

Depending on the nature of
the alleged injuries, settle-
ments in Scaffold Law lawsuits

— Charlene Obernauer, NYCOSH's executive director

can reach tens of millions of
dollars, according to attorneys
who litigate these claims.

Federal lawsuits in New York

Last year, Ionian Re, a busi-
ness that provides insurance to
insurance companies, filed a pair
of federal racketeering lawsuits
in the Eastern District of New
York against four law firms, five
medical providers and dozens of
people who filed claims under
the Scaffold Law.

The claims allege the law
firms recruited and groomed
people, in some cases non-Eng-
lish speaking immigrants, to
stage construction accidents
and file fraudulent lawsuits and
workers’ compensation claims.
In many cases, the lawsuits al-
lege, the accidents occurred on
the final day of a construction
project and when there were
no witnesses.

The Ionian lawsuits, filed in
October and November, contend
the defendants “orchestrated a
widespread fraud scheme” to ex-
ploit the Scaffold Law and make
multimillion dollar claims for de-

bilitating injuries from nonexis-
tent accidents.

The suits allege law firms em-
ployed runners who recruited
people to work at construction
sites and stage accidents, before
sending the alleged victims to
preferred medical facilities to re-
ceive expensive and unneces-
sary treatment for ailments that
those behind the lawsuits con-
tend were bogus.

The November lawsuit docu-
ments a dozen allegedly staged
construction  accidents in
which each of the injured work-
ers either had family ties or
knew each other through per-
sonal friendships or by working
together.

“These relationships provided
the conduit for such defendants
to communicate, plan, and en-
gage with each other and the
plaintiff law firms in a scheme to
defraud construction compa-
nies, their insurers, and the state
of New York” the November
suit states.

In response to the suits, one
law firm withdrew as counsel in
hundreds of Scaffold Law cases,

including six of the cases named
in the civil litigation, court
records show.

Attorneys for the defendants
described the allegations as “friv-
olous” and contend they make
“unsubstantiated”  allegations
not supported by law. Medical
providers, meanwhile, contend
they only provided needed care
for patients and were unaware of
any fraud.

Merrick-based attorney Dan
Johnston, who isn’t part of the
cases but has defended several
businesses against Scaffold
Law claims, including on Long
Island, said the problem is get-
ting worse.

“Most of the claims that are
triggering the actual payouts are
bogus,” Johnston said, “or
they’re trumped up to be some-
thing significantly more than
they are by peopletreating it like
alottery.”

Legislative proposal

Assemb. Michael Fitzpatrick
(R-Smithtown) recently reintro-
duced legislation that would
amend the law to prevent work-
ers who may have been impaired
by drugs or alcohol, or who
failed to follow safe work prac-
tices, from being guaranteed law-
suit damages following an acci-
dent. Adding a “comparative neg-
ligence standard,” he said, allows
good-faith contractors the ability
to defend themselves.

“It’s simply not fair because it
becomes a license to steal, in a
sense, for these people that stage
accidents,” Fitzpatrick said.
“When 49 other states have a
comparative negligence stan-
dard and we don't, that tells you
something is wrong.”

Critics of the law in the con-
struction and insurance indus-
tries contend previous efforts
to amend the statute failed to
pass in Albany following a blitz
of lobbying from the New York
State Trial Lawyers Associa-
tion, a professional group of
plaintiffs’ lawyers, along with
the Building and Construction
Trades Council of Greater New
York. The latter is an umbrella
group of building and construc-
tion trade unions that repre-
sents more than 100,000 trades-
people in New York City. Nei-
ther group responded to re-
quests for comment.

A spokesman for Gov. Kathy
Hochul said she’d review any
changes to the law approved by

State Senate and Assembly law-
makers but otherwise declined
to comment.

High insurance rates

Mike Elmendorf, president
and CEO of the New York chap-
ter of the Associated General
Contractors of America, said
the Scaffold Law is “making it
very difficult to get insurance
for construction activity in
New York, because most of the
carriers that write this type of li-
ability coverage have fled the
New York market.”

An April 2024 report by the
New York Civil Justice Insti-
tute, a nonpartisan research or-
ganization, found construction
insurance costs statewide repre-
sent 12.5% of a typical commer-
cial project’s cost — the highest
in the nation — compared to
about 2.5% in nearby states like
New Jersey, Connecticut and
Pennsylvania.

However, Obernauer, the head
of the New York Committee for
Occupational Safety and Health,
said the state’s construction in-
dustry continues to show post-
pandemic growth while insur-
ance rates are determined by fac-
tors including regional and com-
pany-based safety records.

“Employer responsibility
does improve safety. When em-
ployers bear responsibility for
accidents, they invest more in
safety measures, training and
proper equipment. And our be-
lief is, it does reduce accident
rates over time,” she added of
the Scaffold Law.

But James Sutton, an East Is-
lip-based insurance broker who
works with the Island’s con-
struction industry, describes
the Scaffold Law as a “hidden
tax” on New Yorkers who in-
herit the higher costs.

And with fewer companies
willing to provide construction
insurance, costs for businesses
such as his have gone up consid-
erably, making it nearly impossi-
ble to remain in operation, he
said.

Sutton estimates that, on av-
erage, policies for builders in
New York cost 40%-50% more
than in neighboring states such
as Connecticut or Pennsylva-
nia. One of his clients — a mid-
size contractor — now pays in
excess of $500,000 for liability
coverage annually, he said.

“It’s adding tremendous cost
to the system,” he said.
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